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The rejection of the evidence of the husband is not surpris- 
ing, for an anomaly exists in New York on this point. The 
courts in that state have gone to the extent of holding that no 
expressions of pain made to a bystander will be admitted ; that 
they must all be made to a physician for the purpose of treat- 
ment. 21 This view is the outcrop of a mistaken conception 22 
of the Massachusetts court in Barber v. Merriam. 23 The rule 
there enunciated, which excluded statements of pain except 
such as are made to a physician, was meant to apply, as appears 
on analysis of the decision, only to statements of past condi- 
tions and symptoms. The New York courts, on the other hand, 
have applied it since that date to all statements of pain. How- 
ever, screams, groans, shrieks and like signs of agony are re- 
ceived in that state through the testimony of non-professional 
men. 24 The reason assigned for this exception is that they are 
the spontaneous and natural outbursts of pain, which cannot 
easily be simulated. Why cannot a groan be feigned as readily 
as a statement of pain? It would seem that the danger of 
spuriousness is just as great in the one case as the other. Is 
not the more plausible rule that adopted by the majority of 
jurisdictions, that all expressions of present pain, whether in 
groans, shrieks or coherent and intelligible words, are ad- 
missible, and that the test of the genuineness of such evidence 
is left to the jury? 



Is a Promise to Perform Some Future Act a Statement 

of Fact? 

In order to rescind a contract on the ground that it was 
induced by a fraudulent representation, it is necessary to show 
not only that the representation was false, but that it was in 
regard to a material fact. 1 The same is true where the remedy 
sought is an action of deceit. 2 As might be expected, consid- 
erable difference of opinion exists as to where the boundary 
line must be drawn between that which is fact and that which 
is not, and a great deal of discussion has hedged about the 
question of whether or not a promise is a representation of a 

a Reed v. Railway Co., 45 N. Y. 578 (1871); Broyles v. Pis cock, 
Ga. 643 (1896). 

^Wigmore, III, 2209. 

23 11 Allen, 332 (1865). 

"Roche v. Rail Co., 105 N. Y. 294 (1887). 

"Pollock on Contracts (Williston's Ed.), 687. 

2 Pollock on Torts (8th Ed.), 283. 
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fact. It may be said that the general rule is that a promise to 
perform some act in the future will not, if broken, amount to 
fraud; provided there is present at the time an intention to 
perform such act. 3 

The recent case of Mutual Reserve Life Insurance Company 
v. Seidel, 113 Southwestern Reporter 945, decided in the Court 
of Civil Appeals in Texas, recognizes the general rule above 
stated, but holds that there is an exception recognized in Texas 
to the effect that if at the time the promise was made it was the 
intention of the party making it to disregard it, and it was only 
made to deceive and entrap the other party, then such promise 
in case the refusal to perform took place would amount to such 
actual fraud as would justify the rescession of the contract in- 
duced by such promise. In that case the plaintiff was induced 
by the defendant's agent to give a note for the first premium on 
a life insurance policy, on the promise by said agent that in case 
plaintiff did not accept the policy, the note should be returned. 
Plaintiff rejected the policy, but in the meantime defendant's 
agent had negotiated the note. The jury found that at the time 
the promise was given there was no intention of performance, 
and the defendant was held liable to plaintiff for the amount of 
the note. The court apparently went on the theory that 
although the promise was not a representation of a fact, yet 
having been made without any intention of performance, it was 
such palpable fraud as to entitle plaintiff to relief. In support 
of the court's decision, a previous Texas case* was cited, in 
which it was said "that the representations related to matters 
and things to be performed in the future cuts no figure what- 
ever." To the same effect is a much quoted Connecticut case. 6 

There are, however, a number of cases which hold that a 
promise is not a statement of fact, and refuse to make exception 
recognized in the cases just cited. It was early laid down by 
Mr. Chief Justice Brian that "the thought of man shall not be 
tried, for the devil himself knoweth not the thought of man." e 
In a later English case, 7 it was said that "a representation that 
something will be done in the future cannot be true or false at 
the moment it is made ; although it may be called a representa- 
tion, it is a contract or promise." In Illinois, it has been held 
that "even if at the time the promises were made, it was not 



' Pollock on Contracts (Williston's Ed.), 689, and cases cited. 

'Collinson v. Jefferies, 21 Tex. Civ. App. 653. 

* Ayres v. French, 41 Conn. 142. 

•Y. B., 7 Ed. IV, f. 2, pi. 2. 

' Mellish, L. J., in Beattie v. Ld. Ebury, 7 Ch. App. Cas. 804. 
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intended to comply with them, it was but an unexecuted inten- 
ion, which has never been held of itself to constitute fraud." 8 

There are, however, on the contrary, a great number of cases 
which hold that a promise to perform an act in the future is a 
statement of fact. Perhaps the best known of these is that in 
which Bowen, L. J., said: "The state of a man's mind is as 
much a matter of fact as the state of his digestion." 9 In a 
comparatively recent case, 10 it was said that when one man 
makes a promise to another as an inducement for a change of 
position on the part of the latter, he, if not expressly, impliedly 
avers that he has an existing intent to fulfil his promise, and 
such implied averment of existing intent is a matter of fact, 
and, if false and fraudulent, is a fraudulent representation. 

It would seem that the latter line of cases represent the better 
view. The difficulties encountered by adhering to the rule that 
a promise is not a statement of fact are well illustrated in the 
Illinois case, 11 where strict adherence to the rule worked great 
injustice, and in the Texas case, where, although a just result 
is reached, yet it is inconsistent with the rule that a false repre- 
sentation must be one of fact. On the other hand, treating a 
promise to perform some act in the future as a statement of 
intention, and treating intention as an existing fact, it follows 
that if, at the time the promise was made, there was an inten- 
tion to perform, subsequent non-performance would not consti- 
tute fraud, while, on the other hand, if, at the time the promise 
was made, no such intention existed, there would be a false rep- 
resentation of a material fact, sufficient as a basis for giving the 
injured plaintiff relief, thus reaching a result sound in morals 
as well as in law. 



The Effect Upon the Liability of a Guarantor of a 
Change in the Personnel of the Obligee or of the 
Principal Debtor. 

It is a well settled rule of suretyship that the liability of 
a guarantor or surety cannot be extended by implication or 
otherwise — beyond the actual terms of his engagement. It 
does not matter if the proposed alteration would result in his 
benefit, for he has the right to stand upon the very terms of 
his agreement. In the language of Lord Ellenborough, "the 

* Gage v. Lewis, 68 111. 604. 

' Edginton v. Fitzmaurice, 29 Ch. Div. 459. 

10 Rogers, et at., v. Virginia-Carolina Chemical Co., 149 Fed. Rep. 1. 

"Gage v. Lewis, 68 111. 604. 



